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Defendants HomeSolutions Properties, LLC (HomeSolutions), Julie Burr, Denise
Kummer, and Daniel Kummer move to dismiss the complaint of Plaintiffs Scott H. Morton, Gary
Patnode, Maine Timber & Beam, Inc. (Maine Timber), Morton & Furbish Agency (M&F
Agency), and Marbles Station Development LLC (MSD) for lack of personal jurisdiction
pursuant to M.R. Civ. P. 12(b)(2) or, in the alternative, M.R. Civ. P. 12(b)(6).! Each Defendant

asserts that its contacts with the State of Maine are insufficient to justify the exercise of personal

' Defendants filed these as three separate motions, but the issues in each motion are largely the same, as evidenced

by the parties incorporating the arguments from one motion into another by reference.

? Defendants submitted the affidavits of Denise Kummer and Daniel Kummer in support of the various motions.

The court refers to the Denise Kummer affidavits as “De. Kummer Aff.” and the Daniel Kummer affidavits as “Da.

Kummer Aff.”

* Plaintiffs filed 31 exhibits to the Amended Complaint under seal with the designation “CONFIDENTIAL —
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jurtsdiction by Maine courts. Alternatively, each Defendant asserts that Plaintiffs have failed to
state a claim upon which relief can be granted.
FACTUAIL AND PROCEDURAL BACKGROUND

The following facts are based on the Plaintiffs’ Amended Complaint, the exhibits to the
Amended Complaint, and the affidavits submitted by Defendants. See Dorfv. Complastik Corp.,
1999 ME 133, 99 13-14, 735 A.2d 984, Defendant Carl S. Burr, 111 is the president of Defendant
Carll S. Burr, Jr., Inc. (Burr, Inc.), a Florida corporation. (Amend. Compl, § 6.) The members of
MSD are Burr, Inc., Morton, Patnode, Maine Timber, and M&F Agency; Burr, Inc. has a 75%
ownership interest in MSD. (Amend. Compl. 99 1-2, 4.) Burr, Inc. (80%), Maine Timber (10%),
and MSD (10%) collectively own a 15-lot subdi.vision in Rangeley, Maine (the MSD property).
(Amend. Compl. §% 7-9.) Morton is the manager of MSD. (Amend. Compl. § 3.)

HomeSolutions is a Florida limited liability company with a principal place of business in
Northport, New York. (Amend. Compl. § 23; De, Kummer Aff. § 2.)* Julie Burr and Denise
Kummer each own 50% of HomeSolutions. (De. Kummer Aff. § 1.) Carll Burr is married to
Julie Burr; Denise Kummer is married to Daniel Kummer. (De. Kummer Aff. 1 15, 17.) Julie
Burr and the Kummers are all New York residents. (Da. Kummer Aff. § 1; Amend. Compl.
caption,) Carll Burr is a New York resident, but he owns vacation property at 17 Burr Road in
Rangeley, Maine (the Burr property). (Amend. Compl. § 5; Amend. Compl. Exh. 10.)

In June of 2008, HomeSolutions signed a master note for a line of credit in the amount of

$1,000,000 with Rockbridge Commercial Bank (Rockbridge). (Amend. Compl. Exh. 12.)3 As

* Defendants submitted the affidavits of Denise Kummer and Daniel Kummer in support of the various motions.
The court refers to the Denise Kummer affidavits as “De. Kummer Aff” and the Daniel Kummer affidavits as “Da.
Kummer Aff.”

 Plaintiffs filed 31 exhibits to the Amended Complaint under seal with the designation “CONFIDENTIAL -
Subject to Protective Order. This decument is filed under seal pursuant to an Order of this Court entered in this
action and shall not be opened except by the Court, or upon order of the Court or by stipulation of the parties.”
Plaintiffs did not move to seal the exhibits nor is there a confidentiality order signed by the court. The parties’



security for the HomeSolutions credit line, Carll Burr signed a personal guaranty in the amount
of $1,000,000 and pledged the Burr property. (Amend. Compl. Exhs. 10, 17.) The note listed
the Burr property as security for the initial loan. (Amend. Compl. Exh. 12.) Daniel Kummer
also signed a personal guaranty in the amount of $1,000,000 to secure the initial HomeSolutions
credit line. (Amend. Compl. Exh. 25.)

The amount of the credit line was increased to $2,000,000 in August of 2008 and then to
$3,000,000 in November of 2008 (Amend. Compl. Exhs. 13-15); Carll Burr and Daniel Kummer
personally guaranteed each increase in debt (Amend. Compl. Exhs. 18-19, 26-27). As further
security, Burr, Inc. and MSD mortgaged the MSD property to secure the credit line from
Rockbridge to HomeSolutions. (Amend. Compl. Exh. 5.) Burr, Inc. executed the mortgage
documents on February 12, 2009, on its own behalf and as the “Majority Member” of MSD,
which documents were recorded on June 26, 2009 (the 2009 mortgage). (Amend. Compl.
9% 20-21; Amend. Compl. Exh. 5 at 1, 25.) Nevertheless, from the first increase in credit in
August of 2008, each amended and restated master note listed the mortgage on the MSD
property as security for the loan to HomeSolﬁtions, LLC. (Amend. Compl. Exhs. 13-15.) Each
amended and restated master note also listed the mortgage on the Burr property as security for
the loan to HomeSolutions, LLC. (Amend. Compl. Exhs. 12-15.)

Plaintiffs assert that the grant of the mortgage by MSD and Burr Inc. was unauthorized
by MSD and without the consent or vote of the other MSD members. (Amend. Compl. § 20.)

Prior to Burr, Inc. executing the 2009 mortgage, Rockbridge had drafted the mortgage

stipulated confidentiality agreement that was filed with the court is not a court order. Plaintiffs’ filing of documents
under seal without motion or court order is therefore ineffective. Moreover, the documents are not ones that would
normally qualify as being appropriate for a motion to seal. To the extent there is any implicit motion on the part of
Plaintiffs to file the exhibits under seal, the motion is denied.

“ The original master note is dated June 16, 2008; the subsequent modifications are dated August 23, 2008,
November 6, 2008, and July 11, 2009. (Amend. Compl. Bxhs. 12-15.) Even though the mortgage of the MSD
property was not signed until February 12, 2009, the mortgage was listed as security for the loan from August 23,
2008, and onward. (Amend. Compl. Exh. 13-15.)



documents and listed MSD, Burr, Inc., and Maine Timber as mortgagors. (Amend. Compl.
q16.) Morton, on behalf of MSD, and Maine Timber refused to sign the documents. (Amend.
Compl. 9§ 17-18.)

After HomeSolutions defaulted on the credit line, HomeSolutions, the Burrs, and the
Kummers signed a forbearance agreement with Rockbridge on June 16, 2009, in which
agreement Rockbridge agreed not to pursue the collateral securing HomeSolutions’s credit line
until January 30, 2010. (Amend. Compl. Exh. 16) The forbearance agreement lists, among
others, the following items of collateral securing the loan to HomeSolutions: the mortgage on
Carll Burr’s vacation home in Rangeley, Maine; the mortgage on the MSD property in Rangeley,
Maine; and personal guarantees signed by Carll Burr, Julie Burr, Daniel Kummer, and Denise
Kummer. (See Amend. Compl. Exh. 16 recitals B, C.)

Rockbridge subsequently failed, and the MSD property mortgage was aséigned to
Defendant 2010-3 SFR Venture LLC (SFR). (Amend. Compl. § 35; Amend. Compl. Exh. 22.)
SFR has noticed the default and foreclosure of the mortgage of the MSD property. (Amend.
Compl. § 42; Amend. Compl. Exh. 20.} The amount due as of January 17, 2013, was
$3,563,130. (Amend. Compl. §43; Amend. Compl. Exh. 21.)

Plaintiffs filed suit on September 24, 2012, in Franklin County Superior Court. Plaintiffs
amended their Complaint on March 13, 2013. Plaintiffs assert the following causes of action
against HomeSolutions: unjust enrichment (Count VI) and fraud, conversion, and violations of
the Uniform Fraudulent Transfer Act (UFTA), 14 M.R.S. §§ 3571-82 (2013), (Count VII).
Against Julie Burr, Daniel Kummer, and Denise Kummer, Plaintiffs assert fraud, conversion, and
UFTA violations (Count VIII). Plaintiffs also seek a declaratory judgment that the 2009

mortgage of the MSD property is void (Count I).



DISCUSSION

L PERSONAL JURISDICTION

A, Standard of Review

“Maine’s jurisdiction over nonresident defendants is controlled by its long-arm statute,”
14 ML.R.S. § 704-A (2013), which “is co-extensive with the due process clause of the United
States Constitution, U.S. Const. amend. XIV, § 1.” Murphy v. Keenan, 667 A.2d 591, 593 (Me.
1995). Thus, the Cowrt “need only consider whether due process requirements have been
satisfied” in addressing the question of personal jurisdiction. Swutfie v. Sloan Sales, Inc., 1998
ME 121, 94, 711 A.2d 1285. “Due process is satisfied when: (1) Maine has a legitimate interest
in the subject matter of the litigation; (2) the defendant, by his or her conduct, reasonably could
have anticipated litigation in Maine; and (3) the exercise of jurisdiction by Maine’s courts
comports with traditional notions of fair play and substantial justice.” Connelly v. Doucette,
2006 ME 124, 17, 909 A.2d 221 (quotation marks omitted). Plaintiffs must satisfy the first two
prongs of this test, “based on specific facts in the record,” and then the burden shifts to
Defendants “to demonstrate that the exercise of jurisdiction does not comport with traditional
notions of fair play and substantial justice.” Bickford v. Onsiow Mem 'l Hosp. Found., Inc., 2004
ME 111, §10, 855 A.2d 1150.

Because the Court is proceeding on the motion based upon the pleadings and affidavifts,
Plaintiffs “need only make a prime facie showing that jurisdiction exists” over each Defendant,
and the Court construes the facts in Plaintiffs’ favor. See Dorf, 1999 ME 133, § 14, 735 A.2d
984. Plaintiffs’ showing must be made on specific facts set forth in the record, going “beyond

the pleadings and mak[ing] affirmative proof . . . by affidavit or otherwise.” Jd. { 13 (quotation



marks omitted); see also Cossaboon v. Me. Med. Ctr., 600 F.3d 25, 31 (Ist Cir. 2010) (discussing
plaintiff’s burden of proof upon a motion to dismiss for lack of personal jurisdiction).

B. Analysis

Defendants argue that none of the prongs of the due process test have been satisfied:
1) Maine does not have a legitimate interest in the subject matter of the litigation; 2) Defendants
could not have reasonably anticipated litigétion in Maine; and 3) the exercise of jurisdiction
would not comport with the notions of fair play and substantial justice.

1, Maine’s legitimate interest in the lifigation

Defendants assert, and the court agrees, that Plaintiffs must demonstrate that Maine has
an interest in the litigation beyond “providing its citizens with a mecans of redress against
nonresidents.”  Murphy, 667 A.2d at 594. Such interests include “the protection of state
‘industries, the safety of its workers, or the location of witnesses and creditors within its
border,”” Commerce Bank & Trust Co. v. Dworman, 2004 ME 142, § 15, 861 A.2d 662 (quoting
Murphy, 667 A.2d at 594)), the protection of Maine citizens from fraudulent employment
practices, Suftie, 1998 ME 121, § 5, 711 A.2d 1285, and the protection of Maine citizens from
false credit reports, Bickford, 2004 ME 111, § 11, 855 A.2d 1150.

Plaintiffs argue that Maine’s legitimate interest in the subject of this litigation is the
allegedly unauthorized and potentially fraudulent encumbrance of Maine real estate owned in
part by Maine residents to secure a loan to a non-resident. The Law Court has concluded that
“Maine has a legitimate interest in . . . preventing debtors from using our boundaries as a shelter
to shield their persons and their Maine real estate from process and creditors.” Dworman, 2004
ME 142, {15, 861 A.2d 662. Dworman involved the attachment of Maine real estate owned by

a non-resident debtor, see 14 ML.R.S. § 704-A(2)(C) (providing that a person submits fo the



jurisdiction of Maine’s cowurts through “[tJhe ownership, use or possession of any real estate
situated in this State™), but not used to secure the debt. Maine’s interest in the present dispute s
arguably stronger because the real estate in question has been mortgaged to secure the debt of
HomeSolutions, a foreign corporation, and Maine courts have exclusive jurisdiction over any
foreclosute action on the mortgage of real estate in this state. Moreover, Plaintiffs allege that the
2009 mortgage was procured by fraud, and Maine has a legitimate interest in profecting its
citizens from fraudulent practices. See Sutfie, 1998 ME 121, 75, 711 A.2d 1285. Accordingly,
the Court concludes that Maine has a legitimate interest in protecting ifs citizens from the
allegedly fraudulent encumbering of Maine real estate owned by its citizens. See Dworman,
2004 ME 142, 9 15, 861 A.2d 662,
2. Reasonable anticipation of litigation

“A defendant may reasonably anticipate litigation in a particular forum when there is
‘some act by which the defendant purposefully avails itself of the privilege of conducting
activities within the forum State, thus invoking the benefits and protections of its laws.””
Connelly, 2006 ME 124, 4 9, 909 A.2d 221 (quoting Burger King Corp. v. Rudzewicz, 471 U.S.
462, 475 (1985)). The Court must thus consider Defendants’ contacts with Maine and determine
whether Defendants purposefully directed its activities at Maine residents or created continuing
obligations between it and Maine residents. See Murphy, 667 A.2d at 594.

The Court begins by reviewing HomeSolutions’s contacts with Maine that are unrelated
to the present dispute. HomeSolutions is a Florida limited liability company with a principal
place of business in New York. (De. Kummer Aff. 9 2.) Presently, HomeSolutions does not
own property in Maine, supply goods or services in Maine, or employ any workers in Maine.

(De. Kummer Aff. 193-4.) In the past, however, HomeSolutions owned two parcels of real



estate in Maine, which parcels were sold in 2008 and 2009, and had a limited contractual
relationship with an independent contractor based in Maine. (De. Kummer Aff. §Y 3, 5.) The
present claims do not relate to this real estate or the independent contractor. (De. Kummer Aff. §
5.) HomeSolutions has never maintained an office in Maine, advertised in Maine, commenced a
lawsuit in Maine, or submitted to personal jurisdiction in Maine. (De. Kummer Aff. 1§ 6-10.)
HomeSolutions’s contacts with Maine do not rise to the level of the purposeful, continuous, and
systematic contacts between a non-resident defendant and a forum state that would justify the
exercise of general jurisdiction. See Goodyear Dunlop Tires Operations, S.A. v. Brown, 131 5.
Ct. 2846, 2856-57 (2011); Cossaboon, 600 F.3d at 33.

With respect to HomeSolutions’s contacts with the forum, the loan from Rockbridge to
HomeSolutions is secured by two parcels of Maine real estate, one owned by Carll Bur and one
owned by MSD, Burt, Inc., and Maine Timber. (Amend. Compl. § 7-9; Amend. Compl. Exh.
12-15.) The loan was not negotiated, executed, or performed in Maine. (De. Kummer. Aff.
| Y 11.) HomeSolutions contends that it “never anticipated that, by entering into the Rockbridge
Loan Agreements, it would be subject to litigation in, and the exercise of personal jurisdiction
by, the courts of the State of Maine.” (De. Kummer Aff. §12.)

As previously noted, each amended and restated master note evidencing the loan from
Rockbridge to HomeSolutions listed the mortgage on the Burr property as security for the loan.
(Amend. Compl. Exhs, 12-15.) In addition, from the first increase in credit and onward,” each
amended and restated master note listed the mortgage on the MSD property as security for the

loan to HomeSolutions, LLC. (Amend. Compl. Exhs. 13-15.)

5 Even though the mortgage of the MSD property was not signed until February 12, 2009, the mortgage was listed
as security for the loan from August 23, 2008, and onward. (Amend. Compl. Exh. 13-15.)



Entering into a loan secured by a mortgage on real estate in Maine constitutes direct
contact with this forum and purposeful activity directed at Maine residents. See Murphy, 667
A.2d at 594. The fact that it was the property of Carll Burr, MSD, Burr, Inc., and Maine Timber,
rather than property owned by HomeSolutions, that was being encumbered does not alter the
significance of the mortgage. HomeSolutions executed the agreements with full knowledge that
in the event of default, Rockbridge (or its successor) could pursue foreclosure of the Maine real
estate—an action that would be required to be brought in Maine courts and in which
HomeSolutions, as the borrower, would be a necessary party.

Moreover, contrary to HomeSolutions’s argument, the mortgaging of the MSD property
does not constitute the “unilateral activity of another party,” that has been deemed insufficient to
satisfy the constitutional minimum contacts analysis. Once again, an important factor is
HomeSolutions’s knowledge of the mortgage on real estate in Maine upon entering into the loan
with Rockbridge. See Mahon v. E. Moline Metal Prods., 579 A.2d 255, 256 (Me. 1990)
(affirming the exercise of personal jurisdiction based on the corporation’s knowledge that its
products would be used in Maine). Because HomeSolutions knew that the loan was secured by
Maine real estate, which couid reasonably result in a foreclosure action in Maine in the event of a
default, the authority regarding unilateral activity upon which authority Plaintiffs’ rely, is not
persuasive.

In essence, in this case Plaintiffs attempt to negate or undo the mortgage granted on the
MSD property to secure the loan to HomeSolutions. Plaintiffs’ cause of action arises directly out
of HomeSolutions forum-based contacts and it would be reasonable for HomeSolutions to expect

litigation within Maine regarding those contacts. See Bickford, 2004 ME 111, § 13, 855 A.2d

1150.



As to the reasonable anticipation of litigation in Maine by Julie Burr, Denise Kummer,
and Daniel Kummer, each of these individual Defendants are non-residents, The affidavits do
not reflect ownership of property in Maine by these individuals or any other connection with
Maine in their individual capacities other than Julie Burr and Denise Kummer’s membership in
HomeSolutions and Daniel Kummer’s personal guarantee of HomeSolutions debt. These three
individuals were undoubtedly aware of the mortgaging of Maine property to secure the debt of
HomeSolutions. Nevertheless, the loan itself was to HomeSolutions, not to its members or to
Daniel Kummer, who had no legal interest in HomeSolutions. The issue for the Court is whether
the Kumners and Julie Burr, in their individual capacities, could reasonably anticipate litigation
in Maine. The Court concludes, based on the record evidence, that they could not.

Plaintiffs have provided no other evidence of Julie Burr’s or Denise Kumimer’s
connections to Maine other than the membership in HomeSolutions. The Court must respect the
corporate form of HomeSolutions, however, and cannot impute HomeSolutions’s contacts with
Maine to that of its members. Because Plaintiffs have provided no other evidence of contacts
with Maine, the Court concludes that there is no personal jurisdiction over Julie Burr or Denise
Kummer in their individual capacities.

The Court reaches the same conclusion with respect to Daniel Kummer. Although Daniel
Kummer signed at least three personal guaranties with respect to the loan to HomeSolutions (see
Amend. Compl. Exhs. 25-27), each guaranty is not contingent upon Rockbridge (or its
successor) pursuing remedies it may have against HomeSolutions or in any other security, i.e. the
personal guaranty is independent of any remedy the lender may have by foreclosing on real
estate in Maine. (See Amend. Compl. Exhs. 25 at 2; 26 at 2; 27 at 2.) Because the guaranty is

independent of any other remedy, Daniel Kummer, unlike HomeSolutions, could not have

10



reasonably anticipated litigation in Maine related to the foreclosure or pursuance of Maine
property.

Plaintiffs have not provided sufficient proof that these individual Defendants could have
reasonably anticipated litigation in Maine, and the Court will grant the motions to dismiss for
lack of personal jurisdiction of Julie Buir, Denise Kummer, and Daniel Kummer.

3. Traditional notions of fair play and substantial justice

The third and final portion of the test is whether Defendant HomeSolutions can show that
requiring it to litigate in Maine would be unfair because it does not comport with traditional
notions of fair play and substantial justice. See Bickford, 2004 ME 111, ¥ 14, 855 A.2d 1150.
“This analysis requires consideration of ‘a variety of factors including the nature and purpose of
defendant’s contacts with the forum state, the connection between the contacts and the cause of
action, the number of contacts, the interest of the forum state in the controversy, and the
convenience and fairness to both parties.”” Cavers v. Houston McLane Co., 2008 ME 164, 1 36,
958 A.2d 905 (quoting Labbe v. Nissen Corp., 404 A.2d 564, 570 (Me. 1979)).

HomeSolutions realleges its minimum coniacts arguments to assert that the exercise of
personal jurisdiction would not comport with fair play and substantial justice. As explained
above, the Court has concluded that Plaintiffs have shown sufficient minimum contacts for
HomeSolutions. HomeSolutions has not suggested any burden that would result from litigating
in Maine, and has otherwise failed to satisfy its burden on the third prong of the due process test.
See Bickford, 2004 ME 111, 10, 855 A2d 1150. Accordingly, the Court will deny

HomeSolutions’s motion to dismiss for lack of personal jurisdiction.
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IL. FAILURE TO STATE A CLAIM

HomeSolutions, Julie Burr, and the Kummers also moved to dismiss Plaintiffs’ Amended
Complaint for failure to state a claim upon which relief can be granted. Because the Court has
concluded there is no personal jurisdiction over Julie Burr, Denise Kummers, or Daniel
Kummers, the Court does not address their 12(b)(6) motion. The Court address only the motion
of HomeSolutions and the claims asserted against it.®

A, Standard of Review

A motion to dismiss pursuant to M.R. Civ, P. 12(b)(6) “tests the legal sufficiency of the
complaint and, on such a challenge, the material allegations of the complaint must be taken as
admitted.” Shaw v. S. Aroostook Cmty. Sch. Dist., 683 A 2d 502, 503 (Me. 1996) {quotation
marks omitted). “The complaint is viewed ‘in the light most favorable to the plaintiff to
determine whether it sets forth elements of a cause of action or alleges facts that would entitle
the plaintiff to relief pursuant to some legal theory.”” Ramsey v. Baxter Title Co., 2012 ME 113,
§ 6,54 A3d 710 (quoting McCormick v. Crane, 2012 ME 20, 9 5, 37 A.3d 295). “The purpose
of a complaint in modern notice pleading practice is to provide defendants with fair notice of the
claim against them.” Shaw, 683 A.2d at 503 (quotation marks omitted). “A complaint is
properly dismissed when it is beyond doubt that the plaintiff is entitled to no relief under any set
of facts that might be proven in support of the claim.” Richardson v. Winthrop Sch. Dep’t, 2009

ME 109,95, 983 A .2d 400 (quotation marks omitted).

¢ The Court understands Plaintiffs’ general contention {o be that all parties who knew of the morigaging of the MSD
property are liable to the Plaintiffs. If the Court were to address the merits of Count VIII, that analysis would be the
same as the analysis perfaining to Count VII, at section II, B(2}, infra. To the extent that there is a legal theory to
hold Julie Burr, Denise Kummer, or Daniel Kummer responsible for damages to Plaintiffs, the facts and theories as
alleged do not state a claim upon which the Court can grant any relief to Plaintiffs. See Richardson v. Winthrop Sch.

Dep’t, 2009 ME 109, 9 5, 983 A .2d 400.
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B. Analysis
I. Unjust enrichment (Count VI)

Unjust enrichment is an equitable cause of action that permits recovery “for the value of
the benefit retained when there is no contractual reIationship; but when, on the grounds of
fairness and justice, the law compels performance of a legal and moral duty to pay.” Nadeau v.
Pitman, 1999 ME 104, 9 14, 731 A.2d 863 (quotation marks omitted).

To sustain a claim for unjust enrichment, a claimant must establish that it

conferred a benefit on the other party . . . that the other party had appreciation or

knowledge of the benefit . . . and . . . that the acceptance or retention of the benefit

was under such circumstances as to make it inequitable for it to retain the benefit

without payment of its value.

Forrest Assocs. v. Passamaquoddy Tribe, 2000 ME 195, 4 14, 760 A.2d 1041 (quotation marks
omitted).

Plaintiffs assert that the benefit conferred on HomeSolutions is the $3,000,000 loan from
Rockbridge and that HomeSolutions was unjustly enriched by the proceeds of the loan from
Rockbridge secured by the MSD property. (Amend. Compl. ¥ 92-93.) Plaintiffs, however,
have not asserted that it was the Plaintiffs who conferred the aforementioned benefit on
HomeSolutions. Fundamentally, Plaintiffs’ suit is based upon the premise that its property was
encumbered by unauthorized acts of Carll Burr and Burr, Inc., a premise that is incompatible
with a cause of action for unjust enrichment. Because Plaintiffs have not alleged any facts that
would entitle them to relief pursuant to an unjust enrichment theory, the count must be
dismissed.

2. Fraud, conversion, and fraudulent fransfer (Count VII)

In a single count, Plaintiffs assert fraud, conversion, and fraudulent transfer against

HomeSolutions. None of these causes of action have been properly or sufficiently asserted.
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A claim for fraud, or intentional misrepresentation, requires allegations that (1) the
defendant made a false representation; (2) of a material fact; (3) with knowledge of its falsity or
in reckless disregard of whether it is true or false; (4) for the purpose of inducing the plaintiff to
act in reliance upon it; and (5) the plaintiff justifiably relied upon the representation as true and
acted upon it to his or her damage. See Flaherty v. Muther, 2011 ME 32, 145, 17 A.3d 640.

Plaintiffs have neither asserted any statement made by HomeSolutions to Plaintiffs upon
which statement they relied, nor indicated the way in which HomeSolutions’s statements are
false. Moreover, fraud must be pleaded with particularity. See M.R. Civ. P. 9(b). Plaintiffs’
general averments do not properly apprise HomeSolutions or the court of the specific nature of
the fraud, i.e., how Plaintiffs were misled or imposed upon. See Semo v. Goudreau, 147 Me. 17,
20-21, 83 A.2d 209, 211 (1951).

The elements of the tort of conversion are:

(1) A showing that a person claiming that his property was converted has a

property interest in the property; (2) that he had the right to possession at the time

of the alleged conversion; and (3) that the party with the right to possession made

a demand for its return that was denied by the holder.

Withers v. Hackett, 1998 ME 164, § 7, 714 A.2d 798. Plaintiffs’ allegations regarding
conversion are not entirely clear. Construed favorably to Plaintiffs, the only interest in any
property of which HomeSolutions could have intentionally dispossessed Plaintiffs are rights in
the MSD property. Real property, however, is not property that is subject to the tort of
conversion. See | DAN D. DOBBS ET AL., THE LAW OF TORTS § 63 at 174 (2d ed. 2011) (“no
action for conversion would lie for dispossession of an interest in real property”). Because
HomeSolutions cannot convert real property, Plaintiffs are not entitled to relief under this theory.

Finally, a claim of fraudulent transfer pursuant to UFTA requires a debtor-creditor

relationship between the parties and the establishment of the creditor’s right to payment. See 14

14



M.R.S. §§ 3575-76. Although HomeSolutions borrowed funds, it did not borrow funds from any
of the Plaintiffs. Plaintiffs, therefore, are not creditors of HomeSolutions or, based on this
record, any other party, including Rockbridge, as contemplated by the UFTA. Accordingly,
Plaintiffs have no “claim” against HomeSolutions, as that term is defined by UFTA: “a right to
payment, whether or not the right is reduced to judgment, liquidated, unliquidated, fixed,
contingent, matured, unmatured, disputed, undisputed, legal, equitable, secured or unsecured.”
14 M.R.S. § 3572(3).
3. Declaratory judgment (Count 1)

As previously stated, the essence of this case is the attempt of Plaintiffs to undo the
pledge of MSD property to secure the loan to HomeSolutions. Plaintiffs’ declaratory judgment
action seeks a declaration that the mortgage of the MSD property is void and that MSD is not
liable to SFR. (Amend. Compl. 4 48-60.) Plaintiffs, however, have not identified any particular
Defendants against whom they are asserting the claim as they did with the other causes of action.
This cause of action is most clearly asserted against Carll Burr and Burr, Inc., but the nature of
the relief sought clearly affects the rights of SFR as successor to the lender and HomeSolutions
as the borrower.

Viewed in the light most favorable to Plaintiffs, the Court concludes that the declaratory
judgment action can be construed to be against HomeSolutions because 1if Plaintiffs are
successful, HomeSolutions will have less collateral to satisfy its debt to SFR. The Court,
however, will require Plaintiffs to clarify the nature of the relief that they seck against

HomeSolutions and the other remaining Defendants.”

7 On the Motions to Dismiss of Defendants Carll S. Burr, III, and Carll S. Burr, Jr., Inc., the Court previously
concluded that regardiess of the way in which Plaintiffs captioned their causes of action, Plaintiffs have stated a
cause of action against Defendants Carll S. Burr, Il, and Carll S. Burr, Jr. The Court, however, believes it is
necessary for Plaintiffs to clarify the theories by which they seek to establish Defendants’ liability.
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CONCLUSION
Based on the foregoing analysis, the Court orders as follows:
I, The motions to dismiss of Julie Burr, Denise Kummer, and Daniel Kummer
pursuant to MR, Civ. P. 12(b)(2) are GRANTED:; the motions to dismiss of Julie

Burr, Denise Kummer, and Daniel Kummer pursuant to M.R. Civ. P. 12(b)(6) are
deemed MOOT;

2. The motion to dismiss of HomeSolutions pursuant to M.R. Civ, P, 12(b)(2) is
DENIED; the motion to dismiss of HomeSolutions pursuant to M.R, Civ. P.
12(b)(6) is GRANTED as to Counts VI and VII and otherwise DENIED,

3. Within 14 days of this order, Plaintiffs shall amend their complaint to state the
relief sought against HomeSolutions with more specificity

Pursuant to M.R. Civ, P, 79(a), the Clerk shall incorporate this Decision and Order into

the docket by reference.

Date: ¢ /fé/*}f JZ‘ () /7,1/—
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ugtice, Maine Business & Consamer Court
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